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[bookmark: _GoBack]1. Are shareholders’ agreements frequent in Mexico?
Shareholders’ agreements are frequent in Mexico in all venture and private equity transactions involving equity. 
2. What formalities must shareholders’ agreements comply with in Mexico?
As a general rule, there are no statutory formalities applicable to Shareholders’ Agreements; however, under Mexican law, company bylaws require notarization and registration with the Public Registry of Commerce; therefore corporate governance provisions should always be notarized and filed with the Public Registry. This contradiction has not been resolved under law, therefore our recommendation is that all matters pertaining to the subscription of shares and other commercial provisions are formalized only in writing and all corporate governance provisions that will be applicable to the target company be notarized and registered with the Public Registry of Commerce.
3. Can shareholders’ agreements be brought to bear against third parties such as purchasers of shares or successors?
Shareholders’ agreements may be brought to bear against third parties as long as corporate formalities regarding transmission/acquisition of shares are fulfilled. 
In case the shareholders’ agreement is contained in separate documents to the bylaws, it is a common practice to make the company to provide its express consent by executing the shareholders’ agreement as an appearing party. In case of purchasers of shares or successors, the new shareholder that acquires shares is not automatically bound, but must sign the separate document containing the shareholders’ agreement in order to be bound by it.  However, a condition may be set forth in the articles of incorporation or bylaws requesting any new shareholder to participate in the shareholders’ agreement.  
4. Can a shareholders’ agreement regulate non-company contents?
Yes.  
5. Are there limits on the term of shareholders’ agreements under the law of the Mexico?
There are no limits on the term of shareholders’ agreements.
6. Are shareholders’ agreements related to actions by directors valid in Mexico?
Company bylaws may set forth limits to liabilities of officers and directors for decisions taken in relation with the company. 
7. Does the law of Mexico permit restrictions on transfer of shares?
Yes.
8. What mechanisms does the law of Mexico permit for regulating share transfers?
Mexican law permits shareholders to agree that the transfer of shares can only be performed with prior Board of Directors’ or shareholders’ consent; as well as to place other restrictions or limitations in transfer of shares. In addition, shareholders can agree on certain preference or preemptive rights among them to acquire the shares when a shareholder desires to sell, as well as drag along and tag along provisions. The mechanism should be contained in the bylaws of the company. 
9. In Mexico do by-laws tend to be tailor-drafted, or do they tend to use standard formats?
This will depend on the requirements of clients; in private equity and venture capital deals target bylaws need to be tailor-drafted to accommodate the specificities of the transaction.
10. What are the motives in Mexico for executing shareholders’ agreements?
There are several reasons which motivate shareholders to execute shareholders’ agreements; in general, they are executed in order to protect the rights of the parties; e.g., there may be some information that cannot be included in the bylaws of the company given the fact that the bylaws are made public through the Public Registry of Commerce. 
11. What contents tend to be included in shareholders’ agreements in Mexico?
Shareholders’ agreements usually tend to include provisions regarding the following:
(a) Milestones; other commercial terms.
(b) [bookmark: OLE_LINK1][bookmark: OLE_LINK2]Anti-dilution protection rights (which must be included in the bylaws).
(c) Manager’s retention or management control of the company.
(d) Special rights agreed amongst shareholders, and conventional penalties in case of breach of proceedings (which must be included in the bylaws). 
(e) Exit strategies for investors and shareholders: Drag Along and Tag Along (which must be included in the bylaws). 
(f) Provisions for the resolution of any future disputes between shareholders, including conflict of interest.
(g) Confidentiality and/or non-compete obligations.
(h) Information rights for minorities (which must be included in the bylaws).
12. What determines the content included in shareholders’ agreements in Mexico?
The key driver will be the terms of the transaction. However; there are certain corporate provisions that under Mexican law need to be included in the bylaws: (i) name of the company; (ii) the duration of the company (may be indefinite); (iii) capital stock of the company; (iv) domicile; (v) type of management of the company and faculties of the manager(s); (vi) profit and losses distributions; (vii) statutory reserve (at least 20% of contributed capital); (viii) events of dissolution; and (ix) liquidation rules.  
Additional provisions must be included in the articles of incorporation, such as the shareholders’ personal information and contributions, as well as the appointment of officers and members of the board. 
13. What are the most common types of clauses in shareholders’ agreements in Mexico?
Most common types of clauses in shareholders’ agreements can be classified as follows:
i. Transfer provisions, including: drag-along right, tag-along right, anti-dilution provisions or preferential rights (rights of first refusal, preferential rights over profits or winding-up). 
ii. Minority rights including: financial information rights, decreased thresholds to appoint officers, anti-dilution, a seat in the board, affirmative vote for certain material corporate resolutions.
iii. Proper conduction of the business: non-compete clauses, setting key employees, proceedings to avoid conflict of interests, qualified majorities in shareholders’ or board of directors’ meetings, limitation on the directors and officers liability,  proceedings to set key decisions of the company or to resolve deadlocks in shareholders’ or board of directors’ meetings.
iv. Exit of shareholders: put and call rights, proceedings to separate or exclude shareholders, valuation guidelines upon exercise of withdrawal/put rights, exit strategies for shareholders in case of public offering or sale. 
14. What mechanisms does the law of Mexico permit to ensure participation of minorities on the board of directors and its control?
Mexican law guarantees minorities’ rights to appoint members of the board of directors and statutory examiners. Specific thresholds depend on the type of entity, for example:
· For Sociedad Anónima (Corporation) 25% of the capital stock is required to appoint a member of the board and a statutory examiner. 
· For Sociedad Anónima Promotora de Inversión (Investment Corporation) 10% of the capital stock is required to appoint a member of the board and a statutory examiner.
· For Sociedad de Responsabilidad Limitada (Partnership) all members of the board are appointed by resolution of the majority of the Partners’ Meeting.
Other mechanisms may be agreed on shareholders’ agreements to ensure participation of minorities on the board of directors for example, veto rights, qualified majorities, affirmative vote of the member of the board appointed by the minorities, among others. 
15. Is it possible in Mexico to ensure minority shareholder control by means of a shareholders’ agreement?
Yes, it is possible to ensure minority shareholder control through a shareholders’ voting agreement, as well as by establishing minority rights protection mechanisms such as veto rights, qualified majorities, supermajorities or affirmative votes of special class of shares (minorities). These corporate governance provisions must be included in the bylaws of the company.
16. What are the usual valuation mechanisms in connection with rights of first refusal or share transfer regulations?
The valuations mechanisms will depend on the specific transaction.
17. Is it admissible for a shareholders’ agreement clause to refer dispute resolution to the courts other than those of Mexico and/or under a law other than that of Mexico?
Yes, it is admissible to refer dispute resolution to courts outside Mexico.
Furthermore, shareholders may agree to refer the controversy to local courts but to be resolved under foreign law; this mechanism is not used very often and is not advisable. In any case, even if the controversy will be resolved under foreign law, the Mexican court will apply local law for the conduction of the trial (proceeding rules).
Finally, in case a shareholder is a governmental entity, it is advisable to verify if applicable law does not limit jurisdiction clauses.  
18. Is it admissible for a shareholders’ agreement to include an arbitration clause with seat outside Mexico and/or under a law other than that of Mexico?
Yes, it is admissible to include arbitration clause with a seat outside Mexico and under foreign law. Usually shareholders’ submit themselves to the arbitration rules of the International Chamber of Commerce (ICC).
On this regard, please note that Mexico is part of the New York Convention on Recognition and Enforcement of Foreign Arbitral Awards and has adopted the UNCITRAL Model Law on International Commercial Arbitration; therefore, there is a clear judicial proceeding set forth in Mexican law to enforce and execute those awards ruled by foreign arbitration bodies. In our experience, Mexico has a clear pro-arbitration policy and local courts are not reluctant to enforce arbitral awards. 

