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1. Are shareholders’ agreements frequent in Japan?

Shareholders’ agreements are frequently used in Japan. Even though they are sometimes entered into between shareholders of public companies, shareholders’ agreements are mostly used in a private company context.

2. [bookmark: _GoBack]What formalities must shareholders’ agreements  comply with in Japan?

There are no formal requirements under Japanese laws for shareholders’ agreements.

3. Can shareholders’ agreements be brought to bear against third parties such as purchasers of shares or successors?

In general, shareholders’ agreements only create a contractual relationship between their parties and thus are only binding upon these parties. Therefore purchasers of shares and their successors are not bound by such shareholders’ agreements if they do not become a party to them. Shareholders’ agreements, however, often contain a clause stipulating that a party can only transfer its shares if the potential acquirer undertakes to take over the rights, obligations and position of the transferring party under the shareholders’ agreement at the time the shares are transferred. While this creates only a contractual obligation on the transferring shareholder, the position of the remaining shareholders can be strengthened by stipulating in the articles of association of the company that any share transfer requires approval at a shareholders meeting.

4. Can	a	shareholders’	agreement	regulate	non-company contents?

Japanese laws do not prevent shareholders’ agreements from regulating non-company contents.







5. Are there limits on the term of shareholders’ agreements under the law of Japan?

There is no limit on the term of shareholders’ agreements under Japanese laws.

6. Are shareholders’ agreements related to actions by directors valid in Japan?

Under Japanese law, provisions in shareholders’ agreements related to actions by directors are in principle valid. However, since shareholders’ agreements are only binding on the parties thereto, these provisions will not be (directly) binding on the directors and will not be enforceable against third parties (unless they are parties to the agreement). What is possible, however, and what is often found in agreements amongst shareholders who in aggregate own the majority or all of the shares in the company is an obligation of the parties to exercise their shareholder rights in a way to cause the directors to take or omit certain actions.

7. Does the law of Japan permit restrictions on transfer of shares?

Under Japanese laws, in principle, shares are freely transferable (Art. 127 of the Companies Act), but restrictions on the transfer of shares in private companies are permitted (Art. 107 Para. 1 Item 1 of the Companies Act).

8. What mechanisms does the law of Japan permit for regulating share transfers?

The Companies Act of Japan stipulates that companies are able to put restrictions on the transfer of shares such that a transfer requires approval at the shareholders’ meeting or meeting of the board of directors (or other corporate body), if such restrictions are incorporated in the articles of association (Art. 107 Para. 2 Item 1). The restrictions have to be registered in the commercial register (Art. 911 Para. 3 Item 7).

In addition to the abovementioned restrictions stipulated by the Companies Act, as a matter of practice, shareholders usually include some kind of contractual restrictions on the transfer of shares (i.e., the other party’s consent, a lock-up period, a right of first refusal, etc.) in shareholders’ agreement. Violating the contractual restrictions in the shareholders’ agreement, however, is only a matter between the parties to the shareholders’ agreement. A third party transferee can still become a shareholder even though the transferring party breaches the contractual restrictions on the transfer of shares in the shareholders’ agreement.











9. In Japan do bylaws tend to be tailor-drafted, or do they tend to use standard formats?

In Japan, bylaws are not required for establishing and operating a company. Only ariticles of association are necessary for those purposes. Standard formats are usually used as a basis for the articles of association but are tailored to satisify specific needs and requests of the shareholders to the extent permitted under the Companies Act.

10. What are the motives in Japan for executing shareholders’ agreements?

There are various reasons why a shareholders’ agreement may be executed in Japan. The main purpose of shareholders’ agreements is to take, retain and organize  effective control over the company. Under the Companies Act, many default rules regarding governance of the companies are stipulated. Most of these rules, however, are set forth for large sized companies and not very useful or comfortable for middle sized or small sized companies. Therefore, it is common for middle sized or small sized companies to alter those default rules in their articles of association or shareholders’ agreements to the extent permitted under the Companies Act. Since articles of association only govern the relationship between the company and its shareholders, they are unsuitable for addressing arrangements between large shareholders of a company, especially a closely held company, and other large shareholders of the company about how to organize and control the company. Furthermore, since the Companies Act allows greater flexibility of the contents of shareholders’ agreements, shareholders are able to stipulate very specific provisions in the shareholders’ agreement to deal with their concerns about the company which would not be put in the articles of association.

11. What contents tend to be included in shareholders’ agreements in Japan?

Subject to compliance with the mandatory provisions of Japanese laws, public policies of Japan and the articles of association of the company, there is no limit on the contents of shareholders’ agreements.

The provisions listed below are usually included in shareholders’ agreements:

1. Governance and management provisions: These provisions concern the organization of the company (composition of the board, election and dismissal of directors, powers of the board, determination of the quorum or special majorities for certain decisions, determination of voting rights, veto rights regarding material decisions which will affect the conduct of the company’s business, etc.)

2. Financial provisions: These provisions relate to the financial rights of the shareholders (distribution or non-distribution of profits, distribution of dividends to minority shareholders, etc.)

3. Get-out clauses/provisions: These provisions relate to the sale, purchase and transfer of shares (tag along clause, drag along clause, dead lock clause, right of first refusal, etc.)

12. What determines the content included in shareholders’ agreements in Japan?

The content of a shareholders’ agreement depends on several circumstances, such as the identity of the shareholders, the relationships between the shareholders and the objectives of the shareholders, the company and its business.

13. What are the most common types of clauses in shareholders’ agreements in Japan?

See question 11.

14. What mechanisms does the law of Japan permit to ensure participation of minorities on the board of directors and its control?

Cumulative voting for elections of directors is permitted in Japan unless it is forbidden by the articles of association (Art. 342 of the Companies Act). Therefore, even minority shareholders have the opportunity of appointing director(s) onto the board of directors. Japanese laws also permit certain types of companies to issue shares of different classes and to let shareholders of those different classes elect their own directors (Art. 108 Para. 1 Item 9 of the Companies Act). In this case, if minority shareholders can occupy a majority of votes within their share class, they have the opportunity to appoint a director to the board.

Furthermore, under the Japanese Companies Act, minority shareholders are granted certain rights against the company and directors including, without limitation, the right:
(i) to require the inspection of the books, records and shareholders' register of the company (Art. 125, Art. 433); (ii) to require calling of the General Shareholders' Meeting and to submit an agenda thereat (Art. 297); (iii) to request that the company initiate a lawsuit to pursue the liability of directors (Art. 847, Para. 1); (iv) to initiate a shareholders’ lawsuit (Art. 847 Para. 3); (v) to request suspension of illegal conduct by directors (Art. 360); and (vi) to request the dismissal of directors and auditors in certain cases (Art. 854), etc.

15. Is it possible in Japan to ensure minority shareholder control by means of a shareholders’ agreement?

By means of shareholders’ agreements, it is possible for minority shareholders to exercise control while owning less than half of the shares in the company. For example, shareholders’ agreements can allow minority shareholders to exercise control by: (i) granting the minority shareholder a special right to nominate one or more directors of the company; (ii) requiring shareholders to take into account the wishes of minority shareholders in relation to particular matters; and (iii) granting a veto right to minority shareholders in relation to particular matters.

16. What are the usual valuation mechanisms in connection with rights of first refusal or share transfer regulations?

Pursuant to Japanese market practice, the price of the shares in connection with rights of first refusal or share transfer regulations is generally based on a method of calculation agreed by the parties (value based on future earnings, cash flows, assets or a multiple of EBITDA or EBIT, etc.). The appointment of a mutually agreed upon external expert in order to determine the price of the shares is also common in Japan.

17. Is it admissible for a shareholders’ agreement clause to refer dispute resolution to the courts other than those of Japan and/or under a law other than that of Japan?

Both the choice-of-forum and choice-of-law clause are admissible. However, given the relationship between: (i) the shareholders’ agreement and the articles of association which is of course regulated by the Japanese Companies Act; and (ii) the shareholders’ agreement and the Japanese Companies Act, it is strongly recommended to choose Japanese law as the governing law and to refer dispute resolution to a Japanese court where the agreement has a nexus with Japan.

18. Is it admissible for a shareholders’ agreement to include an arbitration clause with seat outside Japan and/or under a law other than that of Japan?

The parties are generally free to stipulate an arbitration clause with the seat of the arbitral tribunal being situated outside of Japan. However, to enforce a foreign arbitral award in Japan, it is necessary for the award to first be declared enforceable by the Japanese courts.
 (
Page 
4
)
 (
Page 
5
)
