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1. Are shareholders’ agreements frequent in Korea?
Shareholder agreements are frequently used in many circumstances, such as when a joint venture company is established between foreign and Korean shareholders, when new shares are acquired by a new investor, and when a special purpose entity intended to carry out certain projects is established through investments made by a number of investors.
2. What formalities must shareholders’ agreements comply with in Korea?
There are no formal requirements for shareholders’ agreements in Korea.
3. Can shareholders’ agreements be brought to bear against third parties such as purchasers of shares or successors?
As a general rule, shareholders’ agreements are only binding upon their signatories. However, a shareholders’ agreement in Korea generally contains a binding effect provision, which makes the agreement binding upon and inuring to the benefit of the parties and their respective successors and permitted assignees. In that case, it can be said that shareholders’ agreements bear against those third parties.
Furthermore, if matters that are to be registered with the commercial registry are agreed upon in a shareholders’ agreement, third parties shall be bound by such matters once registration on the commercial registry has been completed.
4. Can a shareholders’ agreement regulate non-company contents?
The law does not prevent shareholders’ agreements from regulating non-company contents. For example, clauses giving permission to a company to use trademarks or patents owned by shareholders, clauses relating to the purchase of goods or services produced by the company, and clauses setting out obligations to make additional contributions can be included in a shareholders’ agreement.
5. Are there limits on the term of shareholders’ agreements under the law of Korea?
There is no limit regarding the term of shareholders’ agreements under the laws of Korea.
6. Are shareholders’ agreements related to actions by directors valid in Korea?
Shareholders’ agreements are only binding upon their signatories and do not affect directors who are not signatories to the agreement. Also, directors are subject to a fiduciary duty under the Korean Commercial Code (the “KCC”), which takes precedence over duties or obligations contained in a shareholders’ agreement. If directors violate their fiduciary duties, they may be required to compensate damages to the company and/or removed from their positions. Therefore, in principle, directors are not directly bound by shareholders’ agreements (unless they are signatories). 
However, in practice, directors are in a position where they cannot ignore instructions from the shareholder who has appointed them. Thus, in most cases, directors are likely to follow shareholders’ instructions, including instructions to carry out their tasks according to the shareholders’ agreement, because if they fail to do so, they are at risk of being replaced by the shareholders. However, even in carrying out their tasks instructed by the shareholders, directors still should not engage in any activities that constitute breach of their fiduciary duties.
7. Does the law of Korea permit restrictions on transfer of shares?
The KCC provides for free transferability of shares. Therefore, although it is possible to enter into a shareholders’ agreement that restricts the transfer of shares or that requires a party to obtain another party’s approval before transferring shares, a transfer of shares in breach of such restrictions is not deemed to be invalid or void in principle, while the breaching party may be liable for contractual damages arising out of its breach of such restrictions.
However, the restrictions on the transfer of shares may be valid in limited circumstances, if such restrictions have been approved by the board of directors, permitted in the articles of incorporation, registered with the commercial registry, and stipulated in the stock certificate.
8. What mechanisms does the law of Korea permit for regulating share transfers?
Frequently used mechanisms are as follows:
(a)  Consent Powers. This involves the need to obtain the approval of another party to a shareholders’ agreement before carrying out the transfer of shares. However, as explained above, such a restriction will be deemed be valid only between the parties to the shareholders’ agreement, unless the transfer of shares requires approval of the board of directors.
(b)  Right of first refusal. This is a mechanism in which a shareholder who wishes to transfer shares offers a right of first refusal to another party to the shareholders’ agreement. If the party who has been granted the right of first refusal exercises said right, the shareholder must sell the shares only to that party.
(c)  Put/Call Option. By exercising this option, a party to a shareholders’ agreement is able to unilaterally sell or purchase shares at a certain price when certain events occur. (e.g., passage of certain period of time, breach of contract, etc.)
(d)  Redemption. When certain events (e.g., passage of certain period of time, breach of contract, etc.) occur, shareholders who hold redeemable shares may request that the company redeems their shares. 
9. In Korea do bylaws tend to be tailor-drafted, or do they tend to use standard formats?  
In Korea, articles of incorporation, rather than bylaws, control and oversee companies’ corporate governance, business operation, and managerial issues. The majority of Korean companies use standard format articles of incorporation. However, the articles of incorporation of joint venture companies or companies that issued specific types or classes of shares, such as preferred shares, tend to be different from the standard format. The articles of incorporation of those companies are modified to reflect specific provisions of the shareholders’ agreements.
10.  What are the motives in Korea for executing shareholders’ agreements?
Shareholders’ agreements are executed to set out corporate governance requirements for the company. For example, shareholders of a joint venture company may wish to come to an agreement between themselves setting out the corporate governance structure required to allow the company to effectively carry out projects. 
Furthermore, shareholders often want to agree upon the following matters in relation to corporate governance prior to signing shareholders’ agreements: (i) the number of directors, (ii) the number of directors that certain shareholders are entitled to appoint, (iii) which shareholder(s) is/are entitled to appoint the representative director and/or appoint key executive officers, (iv) matters that will require approval through the resolution of the board of directors and/or a shareholders’ meeting, (v) the necessary quorum and vote to pass resolutions at the level of the board of directors and shareholders’ meetings, (vi) matters relating to shareholders’ information rights, (vii) matters relating to shares to be issued (e.g., preferred shares, options, share conversion, restrictions, right of first refusal, redemption, etc.), and (viii) other corporate matters, such as the conditions upon which a company is given a license to use a particular trademark or patent or in the terms upon which the company will sell services or products to shareholders.
11.  What contents tend to be included in shareholders’ agreements in Korea?
Shareholders’ agreements can contain provisions concerning a variety of matters, including, but not limited to, the matters set forth in section 10 above. Since there are no particular restrictions regarding the content of shareholders’ agreements, they can provide for a wide range of matters relating to the company and shareholder interests as agreed by the parties to the agreements.
12.  What determines the content included in shareholders’ agreements in Korea?
The content that is included in shareholders’ agreements is determined by the following factors: (i) whether the party or parties investing in the company are investing to obtain a return on investment or to continue carrying on business projects, (ii) whether any shareholder has urgently invited other shareholders to participate, (iii) whether there are marked differences in the equity ratio of the shareholders, (iv) whether any shareholder owns any intellectual property rights used or to be used by the company, (v) whether there are any marked differences in bargaining power between shareholders, (vi) whether shares are issued as common shares or specific types of shares, such as convertible shares, redeemable shares or preferred shares, and (vii) the willingness of shareholders to provide a range of detailed measures that will apply if the shareholders’ agreement is breached.
13.  What are the most common types of clauses in shareholders’ agreements in Korea?
The most common types of clauses included in shareholders’ agreements in Korea are clauses dealing with the following: (i) the number of directors, (ii) the number of directors certain shareholders are entitled to appoint, (iii) which shareholder(s) is/are entitled to appoint the representative director and/or appoint executive officers, (iv) specific business activities and plans for the company, (v) agreements on corporate governance matters (for example voting at the level of the board of directors and shareholders’ meeting), (vi) the necessary quorum and vote to pass resolutions at the level of the board of directors and shareholders’ meeting, (vii) the rights and methods by which shareholders gain access to information relating to company management and finances, (viii) matters relating to restrictions on the transfer of shares (for example, consent powers and rights of first refusal), (ix) matters relating to a party’s right to claim for damages, seek other remedies, and terminate the agreement in the event that another party breaches the agreement, (x) matters relating to confidentiality, and (xi) governing law and jurisdiction of the agreement.
14.  What mechanisms does the law of Korea permit to ensure participation of minorities on the board of directors and its control?
There are a number of mechanisms under the laws of Korea that ensure participation of minority shareholders on the board of directors and its control, including, but not limited to, (i) cumulative voting being permitted when appointing directors at shareholders’ meetings, (ii) right to request the board of directors to convene extraordinary shareholders’ meetings and, if such request is rejected, right to request a court to mandate such shareholders’ meeting, (iii) right to bring a derivative action against the board of directors, (iv) right to access the company’s financial statements, (v) right to claim the removal of directors, and (vi) right of shareholders’ proposal . 
In order to exercise the rights listed above, a shareholder of an unlisted company must hold no less than (depending on the type of the rights) 1% ~ 3% of the shares of the company. In case of a listed company, a shareholder must hold no less than, depending on the type of the rights, 0.001% ~ 0.015% of the shares of the company for at least six (6) months.
15.  Is it possible in Korea to ensure minority shareholder control by means of a shareholders’ agreement?
Shareholders’ agreements can make it possible for minority shareholders to exercise control by including the provisions granting the following power and rights to the minority shareholders: (i) veto power (by way of adjusting resolution requirements such as quorum and vote requirements) at the board of directors’ meetings and shareholders’ meetings; (ii) right to appoint directors; (iii) right to appoint a statutory auditor; and (iv) information rights (i.e., right to access company information and to receive annual business reports). 

16.  What are the usual valuation mechanisms in connection with rights of first refusal or share transfer regulations?
Various mechanisms are used to value shares regarding the exercise of a right of first refusal or share transfer, including, but not limited to, the book or net worth value, the combination of net asset value and net profit value, the value based on a multiple of EBITDA or EBIT, and the comparable fair market value, with due consideration of potential tax consequences and risks.
17.  Is it admissible for a shareholders’ agreement clause to refer dispute resolution to the courts other than those of Korea and/or under a law other than that of Korea?
If agreed in the shareholders’ agreement, it is possible to have a law other than the laws of Korea governing the agreement. When there is no governing law provision in the shareholders’ agreement, the law of the country that is closely related to the agreement (or the parties to the agreement) becomes the governing law. Notwithstanding the foregoing, if there exist compulsory provisions under the laws of Korea that are applicable to the agreement (e.g., certain provisions of the Monopoly Regulation and Fair Trade Act and the Financial Investment Services and Capital Markets Act), such compulsory provisions prevail over the governing law agreed by the parties in the shareholders’ agreement. 
To have the jurisdiction of a foreign court in the shareholders’ agreement, the following conditions must be met: (i) the case is not the kind in which Korean courts have exclusive jurisdiction; (ii) the agreed foreign court has the international jurisdiction in the case; (iii) the case is reasonably related to the agreed foreign court; and (iv) the agreement on the jurisdiction is not substantially unreasonable or unfair.
18. Is it admissible for a shareholders’ agreement to include an arbitration clause with seat outside Korea and/or under a law other than that of Korea?
[bookmark: _GoBack]It is admissible. As Korea is a party to the 1958 New York Convention on Recognition and Enforcement of Foreign Arbitral Awards (the “Convention”), a foreign arbitral award can be enforced in Korea, if it meets the following requirements: (i) it must be the arbitral award to which the Convention applies, and (ii) in case that the Convention does not apply: (a) the arbitral award must be final and conclusive; (b) the international jurisdiction of the foreign arbitration tribunal must be recognized; (c) the defendant must have been properly served; (d) the approval of such award does not undermine sound morals or other social order of Korea; and (e) mutual guarantees must exist between Korea and the foreign arbitration tribunal, and there is no actual difference between each other in important points. 
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