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1. Are shareholders' agreements frequent in Ecuador?

Shareholders' agreements can be executed in Ecuador, but they are not very common since the majority of companies are family companies and, above all, are first generation. Large companies (large given the number of shareholders) do not usually have private agreements between shareholders, much less if their shares are listed on the stock exchange, since this could go against the practices of good corporate governance.

2. What formalities must shareholders' agreements comply with in Ecuador?

Ecuadorian legislation does not provide for any requirement or formality that must be observed for the execution of shareholders' agreements. These agreements may be entered into though a public instrument issued before a notary.

3. Can shareholders' agreements be brought to bear against third parties such as purchasers of shares or successors?

The Ecuadorian Companies Law only contains one article on shareholders' agreements. Article 191 states that shareholders' agreements "shall not be effective against third parties,,. In other words, the agreement is not applicable to the shareholders or outside parties who have not signed the shareholders' agreement, unless they decide to abide by it.

4. Can a shareholders' agreement regulate non-company contents?

As mentioned above, there is only one article on shareholders' agreements in the Companies Law. As there are no thorough regulations, the shareholders' agreement may cover any subject matter, even non-corporate affairs. However, in reality this does not occur given that by their very nature these agreements are for matters pertaining  to the company and its shareholders.

5. Are there limits on the term of shareholders' agreements under the law of the Ecuador?

Since there is no legislation on this matter in Ecuador, shareholders' agreements are unlimited, except for anything that goes against legal provisions. E.g. failure to pay the profits from the transfer of shares; or transfers between spouses; or offering a fixed amount of annual profit to shareholders; etc. Additionally, Article 191 of the Companies Law states that " ...in no case can the rights of minority shareholders be harmed", so
agreements cannot limit these rights.

6.  Are shareholders' agreements related to actions by directors valid in Ecuador?

Shareholders' agreements in Ecuador can cover matters in connection with company directors such as election, remuneration, removal, nomination of candidates, etc.

7. Does the law of Ecuador permit restrictions on transfer of shares?

The Companies Law states that shares are freely negotiable. Any restriction on transfers is void. However, there are certain general restrictions under different laws that, for example, prohibit the transfer of shares between spouses; or certain activities such as communications (radio, television, written press) where shares cannot be transferred to foreign citizens unless these persons were born in countries with which Ecuador has signed trade agreements; shares that are listed on the stock  exchange must be transferred through the stock exchange, etc.

8. What mechanisms does the law of Ecuador permit for regulating share transfers?

Regardless of whether or not the shares are listed on the stock exchange, share transfers must comply with the following mechanism: a letter must be sent to the company's legal representative signed by the assignor and assignee; endorsement of the share certificate. The company's legal representative will record the transfer in the Shares and Shareholders Ledger and report it to the Superintendency of Companies, Securities and Insurance. This is how shares are transferred in Ecuador.

9. In Ecuador do by-laws tend to be tailor-drafted, or do they tend to use standard formats?

In general, the by-laws are drafted according to the requirements of the shareholders. However, it is also possible to use a standard format provided on the website of the Superintendency of Companies, Securities and Insurance (the official department for corporate affairs).

10. What are the motives in Ecuador for executing shareholders' agreements?

The motive for executing shareholders' agreements is for breach of obligations under the agreement by any subscriber.

11. What contents tend to be included in shareholders' agreements in Ecuador?

The content tends to concern matters such as voting in general meetings, method of selecting administrators of the company and the transfer of shares, since under the Companies Law (and as mentioned above) transfers are not restricted and so shareholders do not automatically have the right to be offered shares for sale before they are offered to the market or outside parties.

The parties may establish conditions for the purchase or sale of shares. It is also possible to establish rights of first refusal, lock up obligations, joint sale, drag or tag along rights and loss coverage, among others.

12. What determines the content included in shareholders' agreements in Ecuador?

There is nothing to determine the content of shareholders' agreements. Nor are there restrictions, except those explained above. Content depends on each group of shareholders and their requirements or needs.

13. What are the most common types of clauses in shareholders' agreements in Ecuador?

The majority of shareholders' agreements include a first option to buy shares and right to vote in general meetings to appoint administrators or decide on the distribution of profits.

14. What mechanisms does the law of Ecuador permit to ensure participation of minorities on the board of directors and its control?

Regarding non-financial companies, the Companies Law does not contain provisions for the selection of directors by minorities. Regarding financial companies, the Monetary and Finance Code expressly states that minorities must have one or more directors on the board of directors.

15. Is it possible in Ecuador to ensure minority shareholder control by means of a shareholde rs' agreement?

It is possible, however, this must be stated in the by-laws in order to safeguard this agreement and make it enforceable.

16. What are the usual valuation mechanisms in connection with rights of first refusal or share transfer regulations?

There is no mechanism provided for in the law, therefore it is up to the parties to regulate this right.
17. Is it admissible for a shareholders' agreement clause to refer dispute resolution to the courts other than those of Ecuador and/or under a law other than that of Ecuador?

Yes, both these options are possible.

18. Is it admissible for a shareholders' agreement to include an arbitration clause with seat outside Ecuador and/or under a law other than that of Ecuador?

Yes

