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1. Are shareholders’ agreements frequent in Russia?
In Russia, shareholders’ agreements (corporate agreements) are quite frequent for medium and large companies, especially if this is a new joint venture or in case of private equity transactions (such as entry of an investor in the company, disposal of shares to a third party, etc.). In addition, during years 2014-2015 certain amendments to the Russian law were made which expressly regulated the execution, content, validity and some other aspects of the shareholders’ agreements in relation to limited liability companies and joint stock companies that, together with other positive changes in the Russian civil law, caused a growing interest in executing these agreements under Russian law.
2. What formalities must shareholders’ agreements comply with in Russia?
A shareholders’ agreement shall be executed in writing as a single document, this is, the agreement cannot be executed by circulating signature pages via e-mail. Shareholders have to notify the company of the execution of the shareholders’ agreement. Content of the shareholders’ agreement executed by the shareholders of a non-public commercial corporation (a limited liability company or a non-public joint stock company) remains confidential, but the shareholders’ agreement executed among shareholders of a public joint stock company should be disclosed to the extent provided for by applicable Russian legislation. Thus, a person, who has acquired the right under the shareholders’ agreement to define the procedure for voting at the general meeting of shareholders on shares of the public joint stock company, shall be obliged to notify such public company of the said acquisition, if as a result of such acquisition the person directly or indirectly is able, independently or together with his/her/its affiliated persons, to exercise control over more than 5, 10, 15, 20, 25, 30, 50 or 75 percent of voting ordinary shares in the public company. The notification shall contain, inter alia, the following information:
· the date of conclusion and the date of entry into force of the shareholders’ agreement, or the dates of making decisions on amending the shareholders’ agreement and the dates of entry into force of relevant amendments, or the date of termination of the shareholders’ agreement;
· the term of the shareholders’ agreement;
· the number of shares held by the persons who have entered into the shareholders’ agreement as of the date thereof;
· the number of ordinary shares in the company allowing the said person to exercise voting rights at the general meeting of shareholders as of the date when the obligation to submit such notification has arisen.

3. Can shareholders’ agreements be brought to bear against third parties such as purchasers of shares or successors?
The Russian law expressly provides that a shareholders’ agreement shall not be binding for any party except for those who are parties to such shareholders’ agreement. Whereas, according to general provisions of the Russian law, rights and obligations under agreements shall be binding and legally effective for the parties’ successors. Given that there are various forms of reorganization of legal entities provided for by the Russian legislation, as a result of which rights and obligations may be transferred to a third party (for example, as a result of a merger), it is usual to provide for certain consequences of change of control events, which may be caused, inter alia, by reorganization of legal entities being parties to a shareholders’ agreement.
Regarding purchasers intending to become new shareholders (both affiliates of the parties and any other third parties), such parties will not be bound by the shareholders’ agreement unless they have adhered to such agreement. That is why shareholders’ agreements often include obligations of the parties to procure execution by such purchasers of a deed of adherence that such new third party adheres to the terms of the shareholders’ agreement and becomes a party to the shareholders’ agreement. There may also be cases when the new shareholders and remaining shareholders enter into new shareholders’ agreements.
4. Can a shareholders’ agreement regulate non-company contents?
The Russian law provides for a definition of a corporate (shareholders’) agreement as an agreement on the exercise of rights arising from shares and rights to shares. However, the parties are free to include provisions in such agreement which will govern any other aspect of their relationships, including non-company matters and general rights and obligations of the shareholders as participants in civil law relations. Whereas, in case of inclusion in the shareholders’ agreement of the provisions regulating various aspects of the parties’ relationships not connected with the corporate management or rights to shares, such agreement will be considered as concluded in the form of a “mixed” contract (Art. 421(3) of the Civil Code of the Russian Federation) which may include elements of different types of contracts (i.e. in addition to the shareholders’ agreement itself). Thus, depending on the transaction terms the parties may include in the shareholders’ agreement such other agreements as call/put options, shareholders’ financing obligations, certain collaterals (such as guarantees), non-compete undertakings and non-company matters. Therefore, in case of inclusion of the said elements in the shareholders’ agreement, such agreement will be considered as concluded in the form of a “mixed” contract. The final contractual scheme will depend on actual intentions and needs of the parties, as well as the chosen option to structure the transaction.
5. Are there limits on the term of shareholders’ agreements under the law of the Russian Federation?
There are no restrictions regarding the term of a shareholders’ agreement under Russian law. Usually, the shareholders’ agreement provides for express termination provisions setting out certain circumstances or events when the agreement shall terminate (for example, in case only one shareholder owns 100% of shares in the company in relation to which the shareholders’ agreement has been concluded or termination of the shareholders’ agreement for a party ceasing to be a holder of the shares in the company).
6. Are shareholders’ agreements related to actions by directors valid in Russia?
According to the general provisions of the Russian law, the directors of companies (CEO, members of the board of directors, management board and other collective bodies of the company) shall act reasonably and in good faith in the benefit of the relevant company. Therefore, considering said statutory obligations of the directors of companies the directors should not agree in advance as directors of the company on certain actions to be done in accordance with the shareholders’ agreement. In case a director of the company agrees on any such action, his/her fiduciary statutory obligations towards the company will prevail in any case, so he/she will decide on whether performance of his/her contractual obligations is in compliance with the abovementioned statutory obligation.
However, it is quite usual practice that the shareholders’ agreement provides for obligations of the parties to procure voting of the directors nominated by the relevant shareholder in a certain way or procure performance by them of any other actions in accordance with the shareholders’ agreement. Whereas in case of breach of said obligations, claims shall be brought against the shareholder who has failed to procure certain actions to be carried out by the directors, and not against the directors themselves. However, in case the director has violated his/her fiduciary obligations towards the company by such non-performance, the claim may be brought also against the director.
7. Does the law of Russia permit restrictions on transfer of shares?
Under Russian law, participants (shareholders) of Russian companies may freely transfer their shares except for participants of a limited liability company: their rights to sell shares to third parties are subject to statutory pre-emption rights of the other shareholders. In addition, the company’s charter and the shareholders’ agreement may provide for other restrictions on transfer of shares (such as pre-emption rights for shareholders of non-public JSC, lock up provisions, mandatory consents of other shareholder(s), drag / tag along provisions, etc.).
8. What mechanisms does the law of Russia permit for regulating share transfers?
There are various alternatives for the parties to regulate share transfers depending on their intention when executing a shareholders’ agreement.
The following mechanisms are expressly provided for by Russian law:
(a) Pre-emption rights. Except the pre-emption right of participants of a limited liability company to purchase shares from the participant intending to sell such shares to a third party that is statutorily provided for by Russian law, the charter of a Russian company may include:
i. similar pre-emption rights of shareholders of a non-public joint stock company;
ii. similar pre-emption rights of the limited liability company in case none of the shareholders of such limited liability company has exercised its pre-emption right;
iii. similar pre-emption rights of non-public joint stock company in case none of the shareholders of such joint stock company has exercised its pre-emption right;
(b) Consents. The charter of a Russian company may provide for:
a. a limited liability company: obligations of the shareholders intending to alienate their shares to other participants or third parties to obtain consent of other (nor acquiring) shareholders or the limited liability company itself for alienation of the shares (alienation implies, inter alia, sale, transfer on other basis, etc.);
b. a non-public joint stock company: obligations of the shareholders intending to alienate their shares to third parties to obtain consent of other (nor acquiring) shareholders for alienation of the shares (alienation implies, inter alia, sale, transfer on other basis, etc.), whereas such restriction shall have time limited (i.e. maximum 5 years);
(c) Options. The shareholders’ agreement may include call and put options of the parties to the agreement granting them rights to purchase shares of other shareholder(s) or sell their shares to other shareholder(s) at any time within certain option period or upon the occurrence of certain events, whereas the shareholders’ agreement may provide for predetermined price or methods of its determination.
In addition to the above, the following mechanisms are frequently included in shareholders’ agreements:
(a) Tag along/drag along. Although, such mechanisms are not expressly provided for under Russian law, they are often included in shareholders’ agreements. However, due to lack of specific regulation with regards to tag along and drag along provisions under Russian law, they are usually structured as an obligation of the selling party to procure purchase of shares of other party (tag along) and an obligation of the party to sell its shares to the purchaser (drag along). Currently, it is unlikely possible to enforce tag along or drag along provisions structures under Russian law (as the third party purchaser is not a party to the shareholders’ agreement). As an alternative which is more likely enforceable, an obligation of the selling party to purchase shares of other party (for tag along) and an obligation of the party to sell his shares to the selling party (for drag along) may be included and be more enforceable.
(b) Permitted transfers. The parties may sometimes agree that transfer of shares to affiliates shall not require the consent of the other parties. Regarding pre-emption rights and consents provided for under Russian law, the charter and shareholders’ agreement, it is the shareholders’ agreement the one which usually contains obligations of the other parties to provide all necessary waivers of pre-emption rights and consents for the purposes of transferring shares to permitted transferees.

9. In Russia do by-laws tend to be tailor-drafted, or do they tend to use standard formats?
In many cases, Russian companies use by-laws with including provisions of the law without any significant changes. Moreover, according to recent amendments to the law, Russian companies may use standardized by-laws in electronic format in the form approved by the authorized governmental body. However, currently templates of such standardized by-laws have not been approved by the authorized governmental body, so it is not possible to use said option.
In certain cases, for example, when there is a need for more flexible regulation of the relations between shareholders, or a need to include provisions favorable for a particular party, for example, majority or minority control regarding the decision-making processed of the company, limitation of the General Director’s competence etc., more specific by-laws can be drafted and adopted. For instance, such by-laws are normally prepared in order to ensure the company’s governance in accordance with the shareholders’ agreement.
In case a shareholder would like to have protection under Russian corporate law (and not merely rely on contractual protection under the shareholders’ agreement), then tailoring charter is usually recommended.
10. What are the motives in Russia for executing shareholders’ agreements?
The motives for the shareholders to execute a shareholders’ agreement are usually the following: (a) building of a more flexible corporate structure for majority or minority shareholders, for example, by establishing a special quorum, special majority requirements or unilateral voting on certain matters (if applicable), as well as shareholders’ obligations to vote and procure voting of the directors nominated by them in a certain way; (b) regulating process of investments to the company by establishing investment procedures and ensuring corporate and other rights of the investors, including exit rights; (c) providing for particular events and circumstances upon occurrence of which a certain shareholder shall be entitled to buy or sell shares of other shareholder(s); and/or (d) providing for remedies and other instruments additional to those contained in the relevant legislation and by-laws (if permitted by the law).
11.  What contents tend to be included in shareholders’ agreements in Russia?
Under Russian law, the shareholders’ agreement cannot contain provisions imposing obligations on the parties to vote in accordance with instructions of the company’s management bodies, as well as determine the management structure of the company and competence of the management bodies. However, the shareholders’ agreement can provide for the parties’ obligations to vote to introduce amendments to the company’s charter, which determine the management structure of the company and competence of the management bodies.
Content of shareholders’ agreements vary from case to case depending on needs and wishes of the parties. In many cases the following provisions are included in shareholders’ agreements: (i) proceedings of the company’s management bodies and competence of the management bodies (through the parties’ obligations to procure introducing amendments to the company’s charter); (ii) terms of financing of the company’s activities; (iii) rules of access to information on the company’s activities; (iv) shareholders’ obligations (as well as the company’s obligations in case the company is the party to the shareholders’ agreement) additional to those provided for by the law; (v) dividend policy; (vi) provisions regarding transfer of shares including restrictions on transfer; and/or (vii) restrictive covenants (including non-solicitation and/or non-compete provisions for example); (viii) deadlock resolution provisions; and (ix) the exit strategy (options, withdrawal from the company, etc.).
Currently, the parties to the shareholders’ agreement in relation to a limited liability company may provide for a vast range of flexible provisions allowing to reasonably regulate various aspects of the company’s activities and relations between the parties.
12.  What determines the content included in shareholders’ agreements in Russia?
The parties to a shareholders’ agreement are free to agree the content and restrictions contained in a shareholders’ agreement.
Content of the shareholders’ agreement is basically determined by the following: (i) intended structure of the business and corporate relations between the shareholders; (ii) need to protect a particular shareholder (for example, an investor or a minority shareholder); (iii) need to include non-corporate issues related to investment or other processes; (iv) need for a more flexible corporate governance structure; (v) agreed exit strategy of the parties; (vi) need to finance the company’s activities and agreed ways of financing.
13.  What are the most common types of clauses in shareholders’ agreements in Russia?
The most common types of clauses in shareholders’ agreements include the following: (i) proceedings of the company’s management bodies as well as formation thereof; (ii) reserved matters of the management bodies; (iii) financing of the company’s activities; (iv) access to information on the company’s activities; (v) shareholders’ obligations as well as the company’s obligations in case the company is the party to the shareholders’ agreement; (vi) dividend policy; (vii) clauses regarding transfer of shares including restrictions on transfer; (viii) restrictive covenants; (ix) deadlock resolution; (x) the exit strategy (options, withdrawal from the company etc.); (xi) confidentiality; (xii) representations and warranties given by shareholders and/or the company; (xiii) termination of the agreement; (xiv) dispute resolution.
14.  What mechanisms does the law of Russia permit to ensure participation of minorities on the board of directors and its control?
Under the Russian law, members of the board of directors in joint stock companies shall be elected by means of so-called cumulative voting. Cumulative voting means that the amount of votes of each shareholder equals to the amount of shares owned by the shareholder multiplied by the number of the candidates, whereas each shareholders is entitled to cast all his (her, its) votes for one candidate or distribute his (her, its) votes between two or more candidates. The candidate having received most of the votes (as compared with other candidates) shall be elected as a member of the board of directors. Therefore, a shareholder with a not quite significant stake may be able to nominate his (her, its) member of the board of directors. Similar provisions may be provided for limited liability companies in its charter.
In addition, in most cases, shareholders’ agreements contain provisions stating that shareholders shall procure through their voting at a general meeting of shareholders that each, or particular, shareholders appoint a fixed number of board members. To ensure such obligations, penalties may be provided for in the shareholders’ agreement, as well as irrevocable powers of attorney granting authorities to vote may be issued in favor of the minority shareholder.
15.  Is it possible in Russia to ensure minority shareholder control by means of a shareholders’ agreement?
A minority shareholder may possess a negative control over the business activities of the company through the general meeting of shareholders and board of directors providing for a special majority or unanimous decisions for passing crucial decisions, election of board of directors or appointment of executive bodies. In addition, shareholders’ agreements can provide other instruments, for example, they may include an obligation of the majority shareholder to vote in a particular manner on certain issues at the general meeting of shareholders (for example, election of the board of appointment of the CEO in accordance with directions received from a minority shareholder). Disproportionate voting can also be included in shareholders’ agreements in relation to limited liability companies, which shall also be reflected in the charter of the company.
16.  What are the usual valuation mechanisms in connection with rights of first refusal or share transfer regulations?
The price of the shares offered to the shareholders for the exercise of the first refusal right shall be equal to the price of the shares offered to the third party. Alternatively, it may be fixed in advance by the company’s charter or a specific procedure to determine price may be included in the company’s charter.
As regards the price at which the shares are offered to the potential purchasers, this may be: (i) the nominal value based on the share capital amount which can be very low; and (ii) the market value. Market value can be defined based on different evaluation methods, including capitalisation of earnings method, cash flow discounting method, as well as methods based on company’s net assets, EBITDA, comparable market value, etc.
It is possible to agree upon shares’ fixed value or value estimation methods in shareholders’ agreements. In case of compulsory transfer (transfer of shares as a result of a party’ default under the shareholders’ agreement) the price for shares will be usually pre-agreed as discounted (for example, market price less 10-20 percent).
[bookmark: _GoBack]In addition, under Russian law in case of transfer of a participation interest in the limited liability company (as a result of a party’s withdrawal / exit from the company and some other cases) actual value of shares shall be paid to such party which is calculated proportionally to the amount of the company’s net assets as of the last reporting date.
17.  Is it admissible for a shareholders’ agreement clause to refer dispute resolution to the courts other than those of Russia and/or under a law other than that of Russia?
When considering disputes under the shareholders’ agreement, the law chosen by the parties for regulating such shareholders’ agreement shall be applied by the courts (except for the personal law of the parties and the company). In general, Russian law does not restrict the parties from subjecting the shareholders’ agreement in relation to the Russian company to foreign law. However, in case the shareholders are directly participating in the Russian company without establishing a foreign holding company, they often agree that the shareholders’ agreement shall be governed by Russian law in order to efficiently exercise corporate rights under such agreement and to have such agreement enforced in Russia.
Although there are no direct restrictions to subject the shareholders’ agreement to foreign court jurisdiction (except disputes connected with incorporation, reorganization and liquidation of Russian companies and challenging of decisions of their management bodies which are exclusive competence of the Russian commercial (arbitrazh) courts), it is not advisable to do so since there is a risk that such foreign court award will not be acknowledged and enforced by Russian courts. In addition, it should be noted that Russia does not have treaties on mutual recognition of court decisions with some countries. In practice, currently the parties to the shareholders’ agreement in relation to Russian companies usually choose between Russian state courts and Russian arbitration institutions which are allowed to consider corporate disputes under the Russian law.
18.  Is it admissible for a shareholders’ agreement to include an arbitration clause with seat outside Russia and/or under a law other than that of Russia?
According to Russian law, there are certain restrictions with respect to the possibility of submitting corporate disputes concerning Russian companies to international arbitration for settlement (other than to authorised permanent arbitration institute – see below). Under article 225.1 of the Commercial (Arbitrazh) Procedural Code of Russian Federation, Russian state commercial (arbitrazh) courts resolve disputes related to establishment, management and participation in the Russian company (“Corporate Disputes”), including disputes arising from or in relation to, inter alia, agreements of shareholders on the management of the company, including disputes arising from corporate agreements (shareholders’ agreements).
Most of the Corporate Disputes in relation to Russian companies may still be referred for settlement by arbitration, provided that such dispute is referred to an authorized permanent arbitration institution under Russian law (“Authorised Arbitration”) and, in some circumstances, subject to special corporate arbitration rules prepared by such Authorized Arbitration with seat in Russia. For the time being, such authorized arbitration institutions are all Russian (such as the International Commercial Arbitration Court – ICAC, or Arbitration Centre at the Institution of Modern Arbitration).
Disputes arising from shareholders’ agreements are, in most cases, regarded as Corporate Disputes since the majority of provisions presumably will relate to management and participation in the relevant company.
Therefore, subjecting a shareholders’ agreement in relation to Russian companies to foreign law is always carefully assessed on case by case basis, since there may be a risk that the foreign arbitral award obtained by a party will not be acknowledged and enforceable in Russia.
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